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DETAILED ACTION 

Continued Examination Under 37 CFR 1.114 

1 . A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1.17(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1 .17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on 
12/29/2008 has been entered. 

2. Claims 6, 7 and 9 are pending as amended on 12/29/2008, with claim 6 being 
independent. Claim 6 is currently amended. Claims 1-5 and 8 are cancelled. 

Claim Rejections - 35 USC §112 

3. The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

4. Claims 6, 7 and 9 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

Claim 6 is vague and indefinite because the term "for each of a predetermined 
number" in line 12, is unclear there is one or more than one of "predetermined number". 
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Claim 6 also includes the limitation "send a predetermined number of individuals from 
a parent population of the individuals using processing of the genetic algorithm to others of said 
plurality of processing devices and receives a predetermined number of individuals from other 
processing devices to the parent population" is unclear to the Examiner whether "a 
predetermined number of individuals from other processing devices" is intended to be the 
same as or different from "a predetermined number of individuals from a parent population" 
and what the Applicant intend to claim. The Applicant's amendment points to 
paragraphs [0035], [0036] and figs. 2 and 6 in the original specification as providing 
support for the limitation. However, it is noted that only the claims form the metes and 
bounds of the invention. Although the claims are interpreted in light of the specification, 
limitations from the specification are not read into the claims. See In re Van Geuns, 988 
F.2d 1 1 81 , 26 USPQ2d 1 057 (Fed. Cir.1 993). 

Claims 7 and 9 are rejected for the same reason as of claim 6, due to their 
dependence on the above rejected claims. 

Claim 9 recites "the local search process" in lines 4-5. There is insufficient 
antecedent basic for this limitation in the claim. 
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Claim Rejections - 35 USC § 101 

5. 35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 

Claims 6, 7 and 9 are rejected under 35 U.S.C. 101 because the claimed 
invention is directed to non-statutory subject matter. 

Claims 6, 7 and 9 recite the use of various devices that would be reasonably 
understood by one of ordinary skill in the art to mean software, a software based 
component implementation, or an abstract concept based on software. Examples of 
devices used in the claim are: a parameter adjusting device, processing devices, 
migration devices, and other such terms that are interpreted to mean abstract concepts 
and software implementations. The claims lack the necessary physical articles or 
objects to constitute a machine or a manufacture within the meaning of 35 USC 101 . 
They are clearly not a series of steps or acts to be a process nor are they a combination 
of chemical compounds to be a composition of matter. As such, they fail to fall within a 
statutory category. They are, at best functional descriptive material per se. 

Claim Rejections - 35 USC § 102 

6. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 
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(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

7. Claims 6, 7 and 9 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Hatakeyama, US Patent Number 6,542,468 B1. 

Regarding claim 6, Hatakeyama discloses a parameter adjusting device 
comprising: 

a plurality of processing devices forming parameter regulation devices configured 
to optimize parameters using a genetic algorithm (e.g. the system (i.e. figs 1 A and 1 B) 
comprises estimation individuals to be used for estimating a response time for each of 
clients, and makes each of the plurality of estimation individuals evolve into an 
estimation individual which can make a more preferable estimate by using a genetic 
algorithm, see abstract, lines 10-15); 

a part of said plurality of processing devices being assigned to search using a 
local search method (e.g. The PROXY server group 120 is composed of servers 121, 
122, etc., each of which is connected to the network 140. A PROXY server has a 
"firewall" capability for protecting the information assets in an internal network such as 
an enterprise network from an external network such as the Internet, etc., to which 
anyone can make an access; and a "proxy server" capability for accepting a service 
request issued from a client in the internal network to the external network, and for 
processing the request instead. By using the PROXY server, the client in the internal 
network can access the external network and can request services provided by the 
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servers in various external networks, etc. via the PROXY server without being 
conscious of the existence of a firewall, col. 7, lines 58-67 through col. 8, lines 1-3); 

a rest of said plurality of processing devices being assigned to processing of the 
genetic algorithm (e.g. Fig. 2 preferred embodiment adopts a genetic algorithm (GA) in 
order to estimate an optimum path, col. 9, lines 31-54), said plurality of processing 
devices being respectively configured to individually (e.g. the path calculating request 
an optimum estimation individual and an actual response time of the estimation 
information managing unit. The path calculating unit can adjust the timing at which it 
request the estimation individual of the estimation individual according to the estimation 
individual in consideration of a communication load, col. 10, lines 51-58) and 
simultaneously execute the genetic algorithm (e.g. In the genetic algorithm, an 
estimation individual with a higher degree of fitness survives with a higher probability, so 
that an estimation individual group of next generation will be formed by centering the 
estimation individual with the higher degree of fitness, col. 1 1 , lines 5-23) and having 
migration devices which (e.g. Fig. 9 and col. 18, lines 33-67 through col. 19, lines 1-24), 
for each of a predetermined number of generation change processing of the genetic 
algorithm, send a predetermined number of individuals from a parent population of the 
individuals using processing of the genetic algorithm to others of said plurality of 
processing devices and receives a predetermined number of individuals from other 
processing devices to the parent population (e.g. the path information managing unit 
stores the information and provides these items of information according to the request 
made by the path calculating unit. The path that we consider here is the path 
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fundamentally obtained by linking the path (going path) on which the client group 130 
transmits a request to the service providing server group 1 10 and the path (returning 
path) on which the service providing server group 1 10 transmits a response to the client 
group 130. Normally, the start and end addresses of the path are identical, col. 9, lines 
5-15); and 

search processing control means configured for collecting interim results of 
searches from the processing devices assigned to the processing by the genetic 
algorithm and using search processing by the local search method (e.g. the path 
selecting method, col. 22, lines 40-67). 

Regarding claim 7, Hatakeyama further discloses the each processing device 
comprises a CPU of a computer or server including a plurality of CPUs in which said 
genetic algorithm is installed (Fig. 1A - 1B). 

Claim 8 is cancelled. 

Regarding claim 9, Hatakeyama further discloses a selected one of the plurality 
of processing devices is configured to determine if all of the searches conducted by the 
plurality of processing devices have been completed and to terminate the local search 
process in response to completion of all local searches (col. 18, lines 33-41). 
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Response to Arguments 

8. Applicant's arguments filed 12/29/2008 have been fully considered but they are 
not persuasive. 

Applicant is silent on the ground the Examiner set forth for the rejection of claim 9 
under 35 U.S.C. 112, second paragraph, in the Final rejection of 08/29/2008. 
Therefore, Examiner hereby respectfully maintaining the rejection of claim 9 (see the 
rejection above). 

In response to Applicant's arguments: the cited reference does not have "a 
plurality of processing devices to individually and simultaneously execute the genetic algorithm 
and having migration devices which" and "search processing control". The Examiner 
respectfully disagrees. 

Base on the amended claim 6, Examiner has cited particular columns and line 
numbers in the reference applied to claim 6 above for the convenience of the Applicant: 
for each of plurality of processing devices being respectively configured to individually 
(e.g. the path calculating request an optimum estimation individual and an actual 
response time of the estimation information managing unit. The path calculating unit 
can adjust the timing at which it request the estimation individual of the estimation 
individual according to the estimation individual in consideration of a communication 
load, col. 1 0, lines 51 -58) and simultaneously execute the genetic algorithm (e.g. In the 
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genetic algorithm, an estimation individual with a higher degree of fitness survives with 
a higher probability, so that an estimation individual group of next generation will be 
formed by centering the estimation individual with the higher degree of fitness, col. 11, 
lines 5-23) and having migration devices which (e.g. Fig. 9 and col. 18, lines 33-67 
through col. 19, lines 1-24), for each of a predetermined number of generation change 
processing of the genetic algorithm, send a predetermined number of individuals from a 
parent population of the individuals using processing of the genetic algorithm to others 
of said plurality of processing devices and receives a predetermined number of 
individuals from other processing devices to the parent population (e.g. the path 
information managing unit stores the information and provides these items of 
information according to the request made by the path calculating unit. The path that 
we consider here is the path fundamentally obtained by linking the path (going path) on 
which the client group 130 transmits a request to the service providing server group 110 
and the path (returning path) on which the service providing server group 1 10 transmits 
a response to the client group 130. Normally, the start and end addresses of the path 
are identical, col. 9, lines 5-15); and 

search processing control means configured for collecting interim results of 
searches from the processing devices assigned to the processing by the genetic 
algorithm and using search processing by the local search method (e.g. the path 
selecting method, col. 22, lines 40-67). 
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The Examiner respectfully submits that the amended claim 6 is unclear and is 
addressed in the rejection under 112 second paragraphs above. Therefore, the 
Examiner has full latitude to interpret each claim in the broadest reasonable sense (in re 
Morris, 127 F.3d 1048, 105455, 44USPQ2d 1023, 1027-28 (Fed. Cir. 1997)). Examiner 
references prior art using terminology familiar to one of ordinary skill in the art. Such an 
approach is broad in concept and can be either explicit or implicit in meaning. Finally, 
this application is now considered. However, the teaching of Hatakeyama is still 
anticipated amended claim 6. Therefore, the rejection of the claim under 35 U.S.C. 
102(b) is maintained. 



Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to CECILE VO whose telephone number is (571)270-3031 
The examiner can normally be reached on Mon - Thu (9AM - 5:00PM EST). 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Tony Mahmoudi can be reached on 571-272-4078. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



April 9, 2009 
/Cam Y Truong/ 

Primary Examiner, Art Unit 2169 



/Cecile Vo/ 
Examiner 
Art Unit 2169 



